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upon. All written motions shall be
served in accordance with §201.150, be
filed in accordance with §201.151, meet
the requirements of §201.152, and be
signed in accordance with §201.153. The
Commission or the hearing officer may
order that an oral motion be submitted
in writing. Unless otherwise ordered by
the Commission or the hearing officer,
if a motion is properly made to the
Commission concerning a proceeding
to which a hearing officer is assigned,
the proceeding before the hearing offi-
cer shall continue pending the deter-
mination of the motion by the Com-
mission. No oral argument shall be
heard on any motion unless the Com-
mission or the hearing officer other-
wise directs.

(b) Opposing and reply briefs. Except
as provided in §201.401, briefs in opposi-
tion to a motion shall be filed within
five days after service of the motion.
Reply briefs shall be filed within three
days after service of the opposition.

(c) Length limitation. No motion (to-
gether with the brief in support of the
motion), brief in opposition to the mo-
tion, or reply brief shall exceed 7,000
words, exclusive of any table of con-
tents or table of authorities. The word
limit shall not apply to any addendum
that consists solely of copies of appli-
cable cases, pertinent legislative provi-
sions or rules, or relevant exhibits. Re-
quests for leave to file motions and
briefs in excess of 7,000 words are
disfavored. A motion or brief, together
with any accompanying brief, that does
not exceed 15 pages in length, exclusive
of pages containing the table of con-
tents, table of authorities, and any ad-
dendum that consists solely of copies
of applicable cases, pertinent legisla-
tive provisions, or rules and exhibits,
but inclusive of pleadings incorporated
by reference, is presumptively consid-
ered to contain no more than 7,000
words. Any motion or brief that ex-
ceeds these page limits must include a
certificate by the attorney, or an un-
represented party, stating that the
document complies with the length
limitation set forth in this paragraph
and stating the number of words in the
document. The person preparing the
certificate may rely on the word count

§201.160

of a word-processing program to pre-
pare the document.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13177, Mar. 19, 2004; 70 FR 72569, Dec. 5,
2005]

§201.155 Default; motion to set aside
default.

(a) A party to a proceeding may be
deemed to be in default and the Com-
mission or the hearing officer may de-
termine the proceeding against that
party upon consideration of the record,
including the order instituting pro-
ceedings, the allegations of which may
be deemed to be true, if that party
fails:

(1) To appear, in person or through a
representative, at a hearing or con-
ference of which that party has been
notified;

(2) To answer, to respond to a disposi-
tive motion within the time provided,
or otherwise to defend the proceeding;
or

(3) To cure a deficient filing within
the time specified by the commission
or the hearing officer pursuant to
§201.180(b).

(b) A motion to set aside a default
shall be made within a reasonable
time, state the reasons for the failure
to appear or defend, and specify the na-
ture of the proposed defense in the pro-
ceeding. In order to prevent injustice
and on such conditions as may be ap-
propriate, the hearing officer, at any
time prior to the filing of the initial
decision, or the Commission, at any
time, may for good cause shown set
aside a default.

§201.160 Time computation.

(a) Computation. In computing any
period of time prescribed in or allowed
by these Rules of Practice or by order
of the Commission, the day of the act,
event, or default from which the des-
ignated period of time begins to run
shall not be included. The last day of
the period so computed shall be in-
cluded unless it is a Saturday, Sunday,
or Federal legal holiday (as defined in
§201.104), in which event the period
runs until the end of the next day that
is not a Saturday, Sunday, or Federal
legal holiday. Intermediate Saturdays,
Sundays, and Federal legal holidays
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shall be excluded from the computa-
tion when the period of time prescribed
or allowed is seven days or less, not in-
cluding any additional time allowed for
service by mail in paragraph (b) of this
section. If on the day a filing is to be
made, weather or other conditions have
caused the Secretary’s office or other
designated filing location to close, the
filing deadline shall be extended to the
end of the next day that is neither a
Saturday, a Sunday, nor a Federal
legal holiday.

(b) Additional time for service by mail.
If service is made by mail, three days
shall be added to the prescribed period
for response unless an order of the
Commission or the hearing officer
specifies a date certain for filing. In
the event that an order of the Commis-
sion or the hearing officer specifies a
date certain for filing, no time shall be
added for service by mail.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13177, Mar. 19, 2004]

§201.161 Extensions of time, postpone-
ments and adjournments.

(a) Availability. Except as otherwise
provided by law, the Commission, at
any time, or the hearing officer, at any
time prior to the filing of his or her
initial decision or, if no initial decision
is to be filed, at any time prior to the
closing of the record, may, for good
cause shown, extend or shorten any
time limits prescribed by these Rules
of Practice for the filing of any papers
and may, consistent with paragraphs
(b) and (c) of this section, postpone or
adjourn any hearing.

(b) Considerations in  determining
whether to extend time limits or grant
postponements, adjournments and exten-
sions. (1) In considering all motions or
requests pursuant to paragraph (a) or
(b) of this section, the Commission or
the hearing officer should adhere to a
policy of strongly disfavoring such re-
quests, except in circumstances where
the requesting party makes a strong
showing that the denial of the request
or motion would substantially preju-
dice their case. In determining whether
to grant any requests, the Commission
or hearing officer shall consider, in ad-
dition to any other relevant factors:

(i) The length of the proceeding to
date;
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(ii) The number of postponements,
adjournments or extensions already
granted;

(iii) The stage of the proceedings at
the time of the request;

(iv) The impact of the request on the
hearing officer’s ability to complete
the proceeding in the time specified by
the Commission; and

(v) Any other such matters as justice
may require.

(2) To the extent that the Commis-
sion has chosen a timeline under which
the hearing would occur beyond the
statutory 60-day deadline, this policy
of strongly disfavoring requests for
postponement will not apply to a re-
quest by a respondent to postpone com-
mencement of a cease and desist pro-
ceeding hearing beyond the statutory
60-day period.

(c)(1) Time limit. Postponements, ad-
journments or extensions of time for
filing papers shall not exceed 21 days
unless the Commission or the hearing
officer states on the record or sets
forth in a written order the reasons
why a longer period of time is nec-
essary.

(2) Stay pending Commission consider-
ation of offers of settlement. (i) If the
Commission staff and one or more re-
spondents in the proceeding file a joint
motion notifying the hearing officer
that they have agreed in principle to a
settlement on all major terms, then
the hearing officer shall stay the pro-
ceeding as to the settling respond-
ent(s), or in the discretion of the hear-
ing officer as to all respondents, pend-
ing completion of Commission consid-
eration of the settlement offer. Any
such stay will be contingent upon:

(A) The settling respondent(s) sub-
mitting to the Commission staff, with-
in fifteen business days of the stay, a
signed offer of settlement in conform-
ance with §201.240; and

(B) Within twenty business days of
receipt of the signed offer, the staff
submitting the settlement offer and ac-
companying recommendation to the
Commission for consideration.

(ii) If the parties fail to meet either
of these deadlines or if the Commission
rejects the offer of settlement, the
hearing officer must be promptly noti-
fied and, upon notification of the hear-
ing officer, the stay shall lapse and the
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